DEPARTMENT OF TRANSPORTATION

Office of the Secretary

OST Docket No. 50125

Departnent of Transportation Order to Address Environnental
Justice in Mnority Popul ati ons and Low | ncone Popul ati ons
AGENCY: O fice of the Secretary: Departnmental Ofice of Gvil
Rights and O fice of the Assistant Secretary for Transportation
Policy; Departnment of Transportation (DOT).

ACTION: Notice of final DOT Order on environnental justice.
SUMMARY: The Departnent of Transportation is issuing its final
DOT Order, which will be used by DOT to conply with Executive

Order 12898, Federal Actions to Address Environnental Justice in

M nority Popul ati ons and Low | ncone Popul ati ons. The Order

general ly describes the process that the Ofice of the Secretary
and each Operating Adm nistration will use to incorporate
environmental justice principles (as enbodied in the Executive
Order) into existing progranms, policies, and activities. The
Order provides that the Ofice of the Secretary and each
Operating Adm nistration within DOT will devel op specific
procedures to incorporate the goals of the DOT Order and the
Executive Order with the progranms, policies and activities which

t hey adm nister or inplenent.

FOR FURTHER INFORMATION CONTACT:

Ira Laster Jr., Ofice of Environnment, Energy, and Safety,



O fice of the Assistant Secretary for Transportation Policy,
(202) 366-4859, or Marc Brenman, Departnental Ofice of Gvil
Ri ghts, (202) 366-1119, U.S. Departnent of Transportation, 400

7th Street, S.W, Wshington, D.C. 20590.

SUPPLEMENTARY INFORMATION: Executive Order 12898, as well as the
President's February 11, 1994 Menorandum on Environnental Justice
(sent to the heads of all departnents and agencies), are intended
to ensure that Federal departnments and agencies identify and
address di sproportionately high and adverse human health or
environnental effects of their policies, prograns and activities

on mnority popul ations and | owincone popul ati ons.

The DOT Environnmental Justice Order is a key conponent of
DOT" s June 21, 1995 Environnental Justice Strategy (60 F.R
33896). The Order sets forth a process by which DOT and its
Qperating Adm nistrations will integrate the goals of the
Executive Order into their operations. This is to be done
t hrough a process devel oped within the framework of existing
requi renents, primarily the National Environmental Policy Act
(NEPA), Title VI of the Cvil R ghts Act of 1964 (Title VI), the
Uni form Rel ocati on Assi stance and Real Property Acquisition
Policies Act of 1970, as anended (URA), the Internodal Surface

Transportation Efficiency Act of 1991 (I STEA), and ot her DOT



appl i cabl e statutes, regulations and gui dance that concern

pl anni ng; social, economc, or environnental matters; public
health or welfare; and public involvenent. The Order is an
internal directive to the various conponents of DOl and does not
create any right to judicial review for conpliance or

nonconpl i ance with its provisions.

In order to provide an opportunity for public input, a
proposed version of this Order was published for comment on June
29, 1995 (60 F.R 33899). A total of 30 witten comments were
received. Fifteen comments were received fromstate
transportation or highway agencies, representing 20 state
agencies (one letter was signed by ten state agencies, but four
of those al so sent individual coments). The other 15 comments
included four fromtransit agencies, four from national
organi zations, two each fromlocal governnments, netropolitan
pl anni ng organi zations, and citizens objecting to one particular

project, and one from a professional association.

Most of the comments fromthe state agencies suggested that
t he proposed Order woul d duplicate existing processes and i npose
addi tional burdens on the state agencies, and urged that greater

flexibility be granted to states.

The DOT Order reinforces considerations already enbodied in
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NEPA and Title VI, and the final version has been revised to make
this clearer. It is intended to insure that a process for the
assessnent of environnmental justice factors becones common

practice in the application of those, and rel ated, statutes.

Many ot her comrents suggested ways in which the Order m ght
be clarified or sinplified, or addressed specific details of
i ndi vi dual agency inplenmentation. As this Order is only intended
to provide general guidance to all DOT conponents, detailed
coments on each agency's inplenentation are premature, and
shoul d be nmade during opportunities for public input on agency

i npl emrentation (para. 5 of the Order).

Several commenters suggested greater reliance on existing

procedures, particularly those inplenenting NEPA

One comenter noted, "Over the past nunber of years we have
seen rules and laws initiated wth |audable intent, only to be
slowy transfornmed into bureaucratic nazes only dimy related to

their original purpose.™

The Departnent does not intend that this Order be the first
step in creating a new set of requirenents. The objective of
this Oder is the devel opnent of a process that integrates the
existing statutory and regul atory requirenents in a nmanner that
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hel ps ensure that the interests and well being of mnority
popul ati ons and | ow i ncone popul ati ons are consi dered and

addressed during transportation decision nmaking.

To further advance this objective, explanatory information
has been provided in this preanble and several changes have been

made in the Order. Most notably:

- Further clarification has been provided concerning the
use of existing NEPA, Title VI, URA and | STEA pl anni ng
requi renents and procedures to satisfy the objectives

of Executive Order 12898.

- The application of the Order to ongoing activities is

di scussed in this preanble.

- The Order has been nodified to further clarify the
relationship and use of NEPA and Title VI in

i npl enenting the Executive O der.

Further, in devel oping and revi ew ng inpl enenting
procedures, described in paragraph 5a to conply with Executive
Order 12898, the enphasis continues to be on the actual
i npl enentation of NEPA, Title VI, the URA and | STEA pl anni ng
requi renents so as to prevent disproportionately high and adverse
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human health or environnmental effects of DOI’ s prograns, policies
and activities on mnority popul ations and | owi ncone

popul ati ons.

One of the primary issues raised in the proposed O der
concerned the actions that would be taken if a disproportionately
hi gh and adverse human health or environnental effect on mnority
popul ati ons or | owincome populations is identified. The

proposed Order set forth three options. A variety of comrents

were received on this issue, both for and agai nst the vari ous

opti ons.

The final Order adopts a nodified version of Option B from
the proposed Order. Wiile Option B inplenents a new process for
addressing di sproportionately high and adverse effects, the
Department believes that Option B is consistent with existing | aw
and best acconplishes the objectives of the Executive O der.
Option B (now incorporated in paragraphs 8a, 8b and 8c of the
final Order) provides that disproportionate inpacts on |owincone
and mnority populations are to be avoided, if practicable, that
i's, unless avoiding such disproportionate inpacts would result in
significant adverse inpacts on other inportant social, econom c,
or environnental resources. Further, popul ations protected by
Title VI are covered by the additional provisions of paragraph
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8b. Three commenters expressed concern and uncertainty as to the
i npl emrent ati on of paragraph 6b(1l) of Option B as proposed, that

provi ded for an agreenent with popul ations protected by Title VI.
DOT agreed with the coments and, accordingly, that paragraph has

been deleted fromthe final O der

Several commenters asked about the effective date of this
Order. In particular they wanted to know whether it applies to
ongoi ng projects. The effective date of the Order is the date of
its issuance. However, to the extent that the Order clarifies
exi sting requirenents that ensure environnmental justice
princi ples are considered and addressed before final
transportati on decisions are nade, its purposes already should be

reflected in actions relating to ongoi ng projects.

Several comenters recommended that insignificant or de
mnims actions not be covered by this Order. It is noted that
the definition of "programs, policies and/or activities" in
Section 1f of the Appendi x does not apply to those actions that
do not affect human health or the environnment. O her actions
that have insignificant effects on human health or the

envi ronment can be excl uded from coverage by a DOT conponent.

One comment er suggested that this Order m ght be
i nconsistent wwth the Suprene Court's decision in Adarand
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Constructors v. Peila. DOT has concluded that, since the purpose

of this Order is unrelated to the types of prograns which were

t he subject of Adarand, this Order is not affected by the Adarand

deci si on.

SI GNED Dated:  February 3, 1997

Federico F. Pefia

Secretary of Transportation



SUBJECT:

DEPARTMENT OF TRANSPORTATION ORDER
OFFICE OF THE SECRETARY

WASHINGTON, D.C.

DEPARTMENT OF TRANSPORTATION ACTIONS TO ADDRESS
ENVIRONMENTAL JUSTICE IN MINORITY POPULATIONS AND LOW-

INCOME POPULATIONS

1. PURPOSE AND AUTHORITY.

This Order establishes procedures for the Departnent of
Transportation (DOT) to use in conplying with Executive

Order 12898, Federal Actions to Address Environnental

Justice in Mnority Popul ati ons and Low | ncome

Popul ati ons, dated February 11, 1994. Rel evant

definitions are in the Appendi x.

Executive Order 12898 requires each Federal agency, to
the greatest extent practicable and permtted by |aw,
and consistent with the principles set forth in the
report on the National Performance Review, to achieve
environmental justice as part of its m ssion by

identifying and addressing, as appropriate,



di sproportionately high and adverse human health or
environnental effects, including interrel ated soci al
and econom c effects, of its prograns, policies, and
activities on mnority popul ati ons and | owi ncone

popul ations in the United States. Conpliance with this
DOT Order is a key elenent in the environmental justice
strategy adopted by DOT to inplenent the Executive
Order, and can be achieved within the framework of

exi sting |l aws, regul ations, and gui dance.

C. Consi stent with paragraph 6-609 of Executive O der
12898, this Order is limted to inproving the interna
managenent of the Departnent and is not intended to,
nor does it, create any rights, benefits, or trust
responsibility, substantive or procedural, enforceable
at law or equity, by a party against the Departnent,
its operating admnistrations, its officers, or any
person. Nor should this Order be construed to create
any right to judicial reviewinvolving the conpliance
or nonconpliance with this Oder by the Departnent, its
operating adm nistrations, its officers or any other

per son.

2. SCOPE. This Order applies to the Ofice of the Secretary,
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the United States Coast CGuard, DOI's operating

adm nistrations, and all other DOT conponents.

EFFECTIVE DATE. This Order is effective upon its date of

i ssuance.

POLICY.

a. It is the policy of DOT to pronote the principles of
environmental justice (as enbodied in the Executive
Order) through the incorporation of those principles in
all DOT prograns, policies, and activities. This wll
be done by fully considering environnmental justice
princi pl es throughout planning and deci si on- maki ng
processes in the devel opnent of progranms, policies, and
activities, using the principles of the National
Environnmental Policy Act of 1969 (NEPA), Title VI of
the Gvil Rights Act of 1964 (Title VI), the Uniform
Rel ocation Assistance and Real Property Acquisition
Policies Act of 1970, as anmended, (URA), the Internodal
Surface Transportation Efficiency Act of 1991 (I STEA)
and other DOT statutes, regulations and gui dance t hat
address or affect infrastructure planning and

deci si onmaki ng; social, economc, or environnental
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matters; public health; and public invol venent.

b. In conplying with this Oder, DOT will rely upon
existing authority to collect data and conduct research
associated wth environnental justice concerns. To the
extent permtted by existing | aw, and whenever
practical and appropriate to assure that
di sproportionately high and adverse effects on mnority
or low inconme popul ations are identified and addressed,
DOT shall collect, maintain, and anal yze information on
the race, color, national origin, and incone |evel of
persons adversely affected by DOT prograns, policies,
and activities, and use such information in conplying

with this O der.

5. INTEGRATION WITH EXISTING OPERATIONS.

a. The Ofice of the Secretary and each operating
adm ni stration shall determ ne the nost effective and
efficient way of integrating the processes and
objectives of this Order with their existing
regul ati ons and gui dance. Wthin six nonths of the

date of this Order each operating adm nistration wll
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(1)

(2)

provide a report to the Assistant Secretary for
Transportation Policy and the Director of the
Departmental O fice of GCvil R ghts describing the
procedures it has developed to integrate, or howit is
i ntegrating, the processes and objectives set forth in

this Order into its operations.

In undertaking the integration with existing operations
descri bed in paragraph 5a, DOT shall observe the

foll ow ng principles:

Pl anni ng and programm ng activities that have the
potential to have a disproportionately high and adverse
effect on human health or the environnment shall include
explicit consideration of the effects on mnority
popul ati ons and | owi ncone popul ati ons. Procedures
shal | be established or expanded, as necessary, to
provi de meani ngful opportunities for public involvenent
by menbers of mnority popul ations and | owi ncone
popul ati ons during the planning and devel opnent of
prograns, policies, and activities (including the
identification of potential effects, alternatives, and

mtigation nmeasures).

Steps shall be taken to provide the public, including
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6.

menbers of mnority popul ations and | owi nconme
popul ati ons, access to public information concerning
the human health or environnental inpacts of prograns,
policies, and activities, including information that
wi |l address the concerns of mnority and | ow i ncone
popul ati ons regardi ng the health and envi ronnent al

i npacts of the proposed action.

Future rul emaki ng activities undertaken pursuant to DOT
Order 2100.5 (which governs all DOT rul emaki ng), and

t he devel opnent of any future gui dance or procedures
for DOT prograns, policies, or activities that affect
human health or the environnment, shall address
conpliance with Executive Order 12898 and this O der

as appropri ate.

The formulation of future DOT policy statenments and
proposals for |legislation which may affect human heal th
or the environnent will include consideration of the

provi sions of Executive Order 12898 and this Order.

ONGOING DOT RESPONSIBILITY

Compliance with Executive Order 12898 is an ongoi ng DOT
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responsibility. DOT will continuously nonitor its prograns,
policies, and activities to ensure that disproportionately
hi gh and adverse effects on mnority popul ations and | ow

i ncome popul ations are avoided, mnimzed or mtigated in a
manner consistent with this Order and Executive Order 12898.
This Order does not alter existing assignnents or

del egations of authority to the Operating Adm nistrations or

ot her DOT conponents.

PREVENTING DISPROPORTIONATELY HIGH AND ADVERSE EFFECTS

a. Under Title VI, each Federal agency is required to
ensure that no person, on the ground of race, color, or
national origin, is excluded fromparticipation in,
deni ed the benefits of, or subjected to discrimnation
under any programor activity receiving Federal
financial assistance. This statute affects every
program area in DOT. Consequently, DOl managers and
staff nmust admnister their prograns in a nmanner to
assure that no person is excluded from participating
in, denied the benefits of, or subjected to
di scrimnation by any programor activity of DOT

because of race, color, or national origin.
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It is DOT policy to actively admnister and nonitor its
operations and deci sion nmaking to assure that

nondi scrimnation is an integral part of its prograns,
policies, and activities. DOT currently adm nisters
policies, prograns, and activities which are subject to
the requirenments of NEPA, Title VI, URA, |STEA and
other statutes that involve human health or
environmental matters, or interrelated social and
econom ¢ inpacts. These requirenents wll be

adm nistered so as to identify, early in the

devel opment of the program policy or activity, the
risk of discrimnation so that positive corrective
action can be taken. In inplenenting these
requirenents, the follow ng information should be

obt ai ned where rel evant, appropriate and practical:

- popul ati on served and/or affected by race, col or

or national origin, and incone |evel;

- proposed steps to guard agai nst disproportionately
hi gh and adverse effects on persons on the basis

of race, color, or national origin;

- present and proposed nenbership by race, color, or
national origin, in any planning or advisory body
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which is part of the program

St at ut es governing DOT operations will be adm ni stered

so as to identify and avoid discrimnation and avoi d

di sproportionately high and adverse effects on mnority

popul ati ons and | owi ncome popul ati ons by:

(1)

(2)

(3)

identifying and eval uating environnental, public
health, and interrelated social and economc

effects of DOT prograns, policies and activities,

proposi ng neasures to avoid, mnimze and/or
mtigate disproportionately high and adverse

envi ronmental and public health effects and
interrel ated social and econom c effects, and
providing offsetting benefits and opportunities to
enhance communi ties, nei ghborhoods, and

i ndividuals affected by DOT prograns, policies and
activities, where permtted by | aw and consi st ent

with the Executive Order,

considering alternatives to proposed prograns,
policies, and activities, where such alternatives
woul d result in avoiding and/or m nim zing

di sproportionately high and adverse human health
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or environnental inpacts, consistent with the

Executive Order, and

(4) eliciting public involvenent opportunities and
considering the results thereof, including
soliciting input fromaffected mnority and | ow

i ncome popul ations in considering alternatives.

8. ACTIONS TO ADDRESS DISPROPORTIONATELY HIGH AND ADVERSE

EFFECTS.

a. Fol |l owi ng the guidance set forth in this Oder and its
Appendi x, the head of each Operating Adm nistration and
the responsible officials for other DOT conponents
shal | determ ne whet her prograns, policies, and
activities for which they are responsible will have an
adverse inpact on mnority and | owincone popul ati ons
and whet her that adverse inpact wll be

di sproportionately high.

b. I n maki ng determ nations regarding di sproportionately
hi gh and adverse effects on mnority and | owincone
popul ations, mtigation and enhancenents neasures that

will be taken and all offsetting benefits to the
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affected mnority and | owinconme popul ati ons may be
taken into account, as well as the design, conparative
i npacts, and the relevant nunber of simlar existing
systemelenents in non-mnority and non-l ow i ncone

ar eas.

The Operating Adm nistrators and ot her responsi ble DOT
officials will ensure that any of their respective
prograns, policies or activities that will have a

di sproportionately high and adverse effect on mnority
popul ations or | owinconme populations will only be
carried out if further mtigati on neasures or
alternatives that would avoid or reduce the

di sproportionately high and adverse effect are not
practicable. In determ ning whether a mtigation
measure or an alternative is “practicable,” the social,
econom ¢ (including costs) and environnental effects of
avoiding or mtigating the adverse effects will be

taken i nto account.

OQperating Adm nistrators and ot her responsi bl e DOT
officials will also ensure that any of their respective
prograns, policies or activities that will have a

di sproportionately high and adverse effect on

popul ations protected by Title VI("protected
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popul ations”) will only be carried out if

(1) a substantial need for the program policy or
activity exists, based on the overall public

interest; and

(2) alternatives that would have | ess adverse effects
on protected populations (and that still satisfy
the need identified in subparagraph (1) above),
either (i) would have other adverse social,
econom ¢, environnmental or human health inpacts
that are nore severe, or (ii) would involve

i ncreased costs of extraordi nary nmagnitude.

DOT's responsibilities under Title VI and rel ated
statutes and regulations are not limted by this

par agraph, nor does this paragraph limt or preclude
clains by individuals or groups of people wth respect
to any DOT prograns, policies, or activities under
these authorities. Nothing in this Order adds to or

reduces existing Title VI due process nechani sns.

The findings, determ nations and/or denonstration nmade
in accordance with this section nust be appropriately
docunented, normally in the environnental i npact
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statenment or ot her NEPA docunent prepared for the
program policy or activity, or in other appropriate

pl anni ng or program docunent ati on.
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APPENDIX

1. DEFINITIONS The followng terns where used in this O der

shal | have the follow ng neani ngs*:

a. DOT neans the O fice of the Secretary, DOT operating

adm nistrations, and all other DOT conponents.

b. Low-Income neans a person whose nedi an househol d
incone is at or below the Departnment of Health and

Human Servi ces poverty guidelines.

C. Minority neans a person who is:

(1) Black (a person having origins in any of the black

raci al groups of Africa);

(2) Hispanic (a person of Mexican, Puerto Rican,
Cuban, Central or South Anerican, or other Spanish

culture or origin, regardl ess of race);

(3) Asian American (a person having origins in any of

the original peoples of the Far East, Southeast
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Asia, the Indian subcontinent, or the Pacific

| sl ands); or

(4) Anerican Indian and Al askan Native (a person
having origins in any of the original people of
North America and who maintains cul tural
identification through tribal affiliation or

community recognition).

Low-Income Population neans any readily identifiable

group of | owinconme persons who |ive in geographic
proximty, and, if circunstances warrant,
geographi cal ly di spersed/transi ent persons (such as

m grant workers or Native Anericans) who wll be
simlarly affected by a proposed DOT program policy or

activity.

Minority Population neans any readily identifiable
groups of mnority persons who live in geographic
proximty, and if circunstances warrant, geographically
di spersed/transi ent persons (such as mgrant workers or
Native Americans) who will be simlarly affected by a

proposed DOT program policy or activity.
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Adverse effects neans the totality of significant

i ndi vi dual or cunul ati ve human heal th or environnent al
effects, including interrelated social and economc
effects, which may include, but are not l[imted to:
bodily inpairment, infirmty, illness or death; air,

noi se, and water pollution and soil contam nation;
destruction or disruption of man-nmade or natural
resources; destruction or dimnution of aesthetic

val ues; destruction or disruption of conmunity cohesion
or a community's economc vitality; destruction or

di sruption of the availability of public and private
facilities and services; vibration; adverse enpl oynent
ef fects; displacenent of persons, businesses, farns, or
nonprofit organi zations; increased traffic congestion,

i sol ation, exclusion or separation of mnority or |ow
inconme individuals within a given comunity or fromthe
broader community; and the denial of, reduction in, or
significant delay in the receipt of, benefits of DOT

prograns, policies, or activities.

Disproportionately high and adverse effect on minority

and low-income populations neans an adverse effect

t hat :
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(1) is predomnately borne by a mnority popul ation

and/or a | owinconme popul ation, or

(2) wll be suffered by the mnority popul ati on and/ or
| ow-i ncome popul ation and is appreciably nore
severe or greater in magnitude than the adverse
effect that will be suffered by the non-mnority

popul ati on and/ or non-Il ow i ncome popul ati on.

Programs., policies, and/or_activities neans al

projects, prograns, policies, and activities that
affect human health or the environnent, and which are
undertaken or approved by DOT. These include, but are
not limted to, permts, licenses, and financial

assi stance provided by DOT. Interrelated projects
within a system may be considered to be a single
project, program policy or activity for purposes of

this Order.

Reqgulations and guidance neans regul ati ons, prograns,

policies, guidance, and procedures pronul gated, issued,

or approved by DOT.
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*These definitions are intended to be consistent wwth the draft
definitions for EEO 12898 that have been issued by the Counci

on Environnental Quality and the Environnental Protection Agency.
To the extent that these definitions vary fromthe CEQ and EPA
draft definitions, they reflect further refinenents deened
necessary to tailor the definitions to fit within the context of

t he DOT program

( S| GNED)

Federico F. Pefia

Secretary of Transportation
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